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SUMMARY

_.,.,,";

This is a reply to the Opposition filed by Richard P.

Bott, II ("Bott") to the "Petition to Deny" filed by Radio

Representatives, Inc. ("RRI") with regard to the above-referenced

application.

As seen herein, nothing argued by Bott justifies grant of

the underlying application. Bott admits that he obtained the grant

of the permit for which transfer is being sought only after making

pledges to the Commission concerning integration, which now will

not be fulfilled. Bott's belief that he has an unfettered right to

assign his permit in these circumstances is incorrect. Prec~ent

makes clear that before such an assignment application will be

granted, the Commission will examine the comparative credit awarded

to the applicant, the extent the credit will be maintained after

grant of the application, and whether the Commission's licensing

--



process will be infringed, all to determine whether the pUblic

interest will be served by grant of the application. The

Commission thereby restricts the transferability of permits

obtained through the comparative hearing process.

The reasons provided by Bott to support his sale of the

permit are neither substantial nor accurate. For the first time,

Bott has revealed that his integration pledge has always been

contingent on his ability to establish a profitable, religious

station, which itself is inconsistent with the integration pledge

made in this proceeding. Moreover, close analysis shows that upon

the initiation of service Bott's facility would become the dominant

religious facility in the marketplace. Therefore, his "reasons"

for the sale of the permit do not bear close scrutiny.

Finally, grant of Bott's application is contrary to the

pUblic interest and will lead to abuse of the Commission's

process~s. The Commission does not allow for the sUbstitution of

"white knight" third-parties in the hearing context.

should they be forbidden here.
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REPLY TO OPPOSITION TO PETITION TO DENY

Radio Representatives, Inc. ("RRI"), by its attorney,

hereby submits its response to the "Opposition to Petition to Deny"

filed by Richard P. Bott, II ("Bott") on November 10, 1992.

respect thereto,! the following is stated:

with

Bott argues that RRI does not have "standing" for filing
its Petition. It is respectfully asserted, however, that.w." is
an "qg'jJri Q~red par~."."~LthJn.'pl,!",.~eaE!gg..~pf sectic:>n 3",",o,~.'(~1,." of ,the
Communlcatl0ns Act ~I1:;8far a~_ggr currently remalns a.c0l!E~~Z:

with Bott E2!:..~.~!l~~",,_~!:,~fN~!!~.x ..~... virtl4eof ""RRTT s""-fTl"1nq of a
'!.¥8,ti.tioo to RQopen tbe2eS;Q~9'f!;'~'lrffiDer~6, 1992 with the full
Commission, anc~.a ,~J?et~t.~on for_,~c...~lJ. of the.Mandate.. _Cl.t..-the Court
,and ~orRe:m.and,t.Q.BeQpe.n.the.. Recm:::d",~. the Un!ted states "Court
<?t,Almeij;;L§.," with respect to the aTIOEment on October 28, .ll.2.2.

In any ,event, ~~n. i"f. it did ))Qtll~Y~, "stand~ng," the
jllat;ers. assert~dl.. ~ RRI' s .P~t:..ltl0n~o)ll<tpJ;.:QPfi!;:l.X~~,,;;;'~..E~'! as
an }.nformal ObJectlon to Bott's appllcatlon. Accord -. Iiic.,
2 FCC Rcd 1218, 1221 n.1 (1987).

Bott also complains that RRI' s Petition is deficient
insofar as it does not include an affidavit of a person with
personal knowledge of the facts. Bott Opposition at 4. Such an
"a,tfig,avit.," however, is not necessary in situations as here ~~.@
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Background

As RRI established in its Petition, Bott's assignment

application must be denied insofar as approval of the application

would permit Bott to abuse the Commission's processes by abandoning

the pledges he made to the Commission in acquiring the construction

permit for which approval for assignment is being requested. As

RRI established, and significantly, as Bott does not at all deny,

the QD1y reason Bott has a permit to assign is because he pledged

unconditionally to be integrated full-time for an indefinite term

into the operations of the proposed station. Those promises led

to a six and one-half year proceeding during which Bott failed ever

to retreat from his integration pledge,2 and led to the ultimate

the fa9ts=beipq __ ,+:~~si .LIDC?J:l (Ell, g . .I._~()t:t;'~. previous -)..1n~~LC?n
-£gnul\'itlPgnt~) are s\1bj ectto" official_DQt.ce. See 47 U.S.C. S
309(d).

2 In his Integration Statement filed with the FCC September
11, 1987, Bott stated:

Richard P. Bott, II, an individual applicant,
proposes to work full-time, 40 or more hours a
week, as General Manager of his proposed
station at Blackfoot, Idaho. In this
capacity, he will supervise all personnel and
otherwise will be responsible for all day-to
day operations at the station in the areas of
programming, promotion, technical operations
and business affairs. Mr. Bott plans to seek
enhancement credit for his broadcast
experience and his plan to establish his full
time residence in Blackfoot.

Three months later, Bott reiterated that promise, stating
unequivocally:

Mr. Bott will serve as General Manager of the
proposed station, working at the station on a
full-time basis of at least 40 hours per week.
As General Manager, he will supervise all

- 2 -



personnel and otherwise be responsible for all
day-to-day operations of the station in the
areas of programming, promotion, technical
operations, and business affairs.

Bott Hearing Exhibit 4. That commitment was perpetuated in oral
testimony, wherein Bott testified that he was an officer and
employee of his father's corporation, Bott communications, Inc.,
and that he intended to leave his father's employment:

Blackfoot represents an opportunity for me to
get out into business on my own and to have my
own radio station and build something for
myself.

TR 56. Accord, Bott Exh. 4 at 3. During cross-examination, he
similarly stated:

Q: Assuming you get this grant do you have
any plans right now to only own this property
for a finite period of time?

A: No, I have no plans to sell if that's what
you mean.

* * *Q: Do you intend to live in Blackfoot for an
indefinite period of time?

A: Yes.

TR 77-78. Bott continued to claim that he would move to Blackfoot
and work full-time (40 hours per week) in the Proposed Findings of
Fact and Conclusions of Law of Richard P. Bott« II filed on
February 8, 1988, whereby Bott asserted:

Richard P. Bott, II will be permanently
integrated into the day-to-day operation and
management of his proposed station on a full
time basis of at least 40 hours per week.

Proposed Findings of Fact and Conclusions of Law at ! 70. This
resulted in the award to him of 100% quantitative integration
credit. Initial Decision of Administrative Law Judge Edward Luton,
3 FCC Rcd at 7096 ! 38. Bott directly relied on the integration
preference obtained by him in arguing in support of the affirmance
of the grant of his application before the Review Board and never
withdrew his integration statement throughout the pendency of
exceptions before the Review Board (January 11, 1989 - June 5,
1989), the Application for Review before the Commission (July 7,
1989 - April 12, 1990), of the Appeal before the united states
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aff irmance of the grant to Bott. Qur'bRg ..the course of the

~?I.9..Sf.f§!ging, his fs'tBilr ..'x'eveale4~_tg w'tbGi ..G9.mmi§s i.2D :tl\s:t.•~h!.gh..aQt t

r.:~.fY~$.e.d,.- namely_tha.t ...his son's .. t;r;u~ intentiQOlif .~ere to rema j n at

his cau;rii:nt emp' Q¥lJ!~B;t: a..t his father's corporatio_n - (Batt

Broadcasting, Inc.) ,Raymond J. and Jean-Marie strong, 6 FCC Rcd

553, 567 (ALJ 1991) ("Mr. Bott [Sr.] sought to allay any concern

about his longtime work habits by pointing out that his son,

Richard, Bott II was now ready to take over for him,,).3 Batt

denied the allegation,4 and accepted ownership of the permit. s

Court of Appeals for the District of Columbia Circuit (April 30,
1989 - February 22, 1991). Moreover, specific questions were
raised by RRI to the Court on February 7, 1991 concerning whether
Bott truly intended to effectuate his integration commitment in the
Blackfoot proceeding. Bott specifically claimed that although "RRI
constructs a theory that Bott will not carry through on his
integration pledges Bott made to the FCC in the instant
case ... [that] claim is wide of its mark."

3 That decision is now final. As the Review Board stated in
Ocean Pines FM Partnership, 5 FCC Red 3490 (Rev. Bd. 1989), "the
findings and conclusions regarding a particular party in one
hearing proceeding are plainly relevant in another proceeding... "
Id. at 3491, ! 5. An initial decision is not a mere report to be
arbitrarily disregarded. stereo Broadcasters, Inc., 74 F.C.C.2d
543, 545 (1979), aff'd, 652 F.2d 1026, 1030 (D.C. Cir. 1981).

4 "Response to Motion to Remand to Reopen the Record" filed
by Bott on February 19, 1991.

S To provide another example of the gamesmanship occurring
in this proceeding, in opposing RRI's February 7, 1991 "Motion for
Remand to Reopen the Record" presented to the Court of Appeals,
Bott argued:

Interestingly, since Bott, Sr. did not receive
the construction permit, he will not be moving
to Bartlett and requiring a replacement for
his present position. That eliminates any
questions that Bott has a restriction on his
ability to relocate to Blackfoot.

"Response to Motion to Remand to Reopen the Record" at 2 n.l.
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Now, one and one-half years after the conclusion of the

lengthy proceeding, Bott conveniently has "changed his mind" about

wanting to move to Blackfoot and operate the facility, and feels

that the competitive situation in Blackfoot, Idaho has changed such

that he no longer wishes to own the permit. Bott claims that he

pursued the permit in order to construct a commercial religious

station, that another religious station commenced operation in

september 1991, that the station carries many of the programs he

hoped to broadcast on his station, and that the economy is too

"soft" to support two commercial religious stations. When he

decided that the sale of the permit was the "best thing to do,"

rather than return the permit to the commission or transferring

without consideration to RRI (the party which would have received

the permit had Bott withdrawn his integration pledge earlier), Bott

instead accepted Western Communications' offer to purchase the

permit, pursuant to which Bott will receive as much as $100,000.

ARGUMENT

A. Bott's Application Must Be Designated For Hearing

Regardless of Bott's arguments to the contrary, Bott's

application still must be designated for hearing. What ,.so:tt-
either fails to realize or to note is that he failQQ throughout the- ,.

"Interestingly," as Bott notes at page 2 n.! of his opposition,
Bott, Sr. fil~4~~c:;~pt:.AQ!!~ to th~ ~ocU::'d'-s-_dfi~Qision-,-_defendinghis
.,integration . Qlg.ims~.

Therefore, at the same time as Bott was claiming in the
Blackfoot proceeding that his father would not move to Bartlett,
Tennessee ( in an attempt to buttress his credentials in this
proceeding), Bott, Sr. was claiming that the move still would
occur. The inconsistencies and gamesmanship continue.
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proceeding t.9 reveal

"q~:mtingept:L~.n. the

that_ b~s i.!!~\:....2f,~.!.!:!~

initiation of any specific ..!grm~.!~

were

any

specific c.ompet:itjveen.v;'F9p~e~t, 0;" even his abilU:~_~.t.2._LW,.. , a

Had 'he done$..o.,.. his.contingent integration..pJ.edge ... woulq.....c;;:: ., .. ,.,., .•.•

<;.gI\§j::ruction .. Permit. for commercial BrGadeast Stations, 4 FCC Rcd

3860 ! 54 (1989) ("[w]e have traditionally required an unequivocal

promise of ownership participation to merit integration credit; and

accordingly, we have consistently denied integration credit for

contingent integration proposals ll ) • As the Review Board noted in

yJqtorsgn Group, Inc., 6 FCC Rcd 1697 (Rev. Bd. 1991):

we find [the applicant's] commitment to devote
full-time to radio station management to be so
contingent on externalities, as well as the
fickle vicissitudes of business fortune, that
[we will not award integration credit].

Id. at 1699 ! 11. See also,,....Chari5l1la Broadcasting Corp., 6 FCC

Rcd 3411, 3413 ! 10 (Rev. Bd. 1991) (no integration credit awarded

where integration is contingent upon success of congressional

campaign). Bott' s {iai IYJ;e to fulJ.¥- d i sclase the J~.Qut;~ngenciesb,o,.

under which he would integrate into the operations of his station

itself QQBIjj:l;ibltCKl frau~ the G.gmmi~~ign':i processes.

,Bgtt's apparent .b~.li,.gt~1;b<3,t:J:g~ Qan casually. assig~ even

a Qi%rmj:t:-...rQoe4:ved t,hrGugh. the comparative Q@9-.r.ing,.Pt:QCes,1:L(as IQng

he is receiving nQ prgtitJ. is _contrary.to cQmmissiQn precedent"gr

qgpd administt:~tj,ye pQlic~. BQtt cites Ea le 22 Ltd., 7 FCC Red

5295, 5297 (1992) and TV-8, Inc., 2 FCC Red 218, 1220 (1987) in

sUPPQrt Qf his pQsitiQn. BQtt OppQsitiQn at Neither case is
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dispositive of the facts of this case. Significantly, ~.though in

both cases cited by Bott the Commission permitted_~gftmeft£af

bare Rermits that were .!§§ued "aftex: a comparative_.~~;..Lqg..l.~~.~.~'

n,eitl:l!~"cgtS@"lY9S the Qermit.aWA:rd,e,Cl,.9.!L ",QolJlparativeil graundfL_,~PCi!

would be destrP.¥edasa ,resu,lt~,Q.f. the grant of the Qssignment.

Specifically, in the proceeding underlying the grant of the permit

for Channel 16, Somerset, Kentucky to TV-8, Inc., the competing

applicant for the permit was not afforded comparative consideration

due to its proposed satellite operation. TV-8. Inc., 52 R.R.2d

423, 426 (Rev. Bd. 1982), aff'd, FCC 83-238 (Aug. 29, 1983).

Therefore, unlike here, no decisionally significant loss of

integration credit was precipitated by the grant of the assignment

application, and the losing applicant would have lost the

comparative case even if earlier transfer of the permit (during the

pendency of the comparative proceeding) has been sought.

Similarly, in the proceeding underlying the grant of the permit to

Eagle, 22, Ltd., the losing applicant was not entitled to

integration credit, while the prevailing applicant was entitled to

both integration credit and credit for white area service. Ft.

Collins Telecasters, 103 F.C.C.2d 978, 984 n.12 (Rev. Bd. 1986),

Therefore, even had the losing

rev. den., 2 FCC Rcd 2780 (1987).

transferred with the permit.

The service to "white areas"

applicant opposed the transfer of the permit, it, too, would not

have been able to prevail. The assignment to a new party was a

decisionally insignificant event. Thus, .1J]lJ ike. ±,b.a,.p;r:esent. case,
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· . ... .~ ~-render the Commissl0n's earllerq~Cl..sl.on1n erro;rQl: neCQQcSl.va-=: a
",--

~~:i.Ming that. tDQ CjraHtt o·f the assignment was D9t in the pUblic

iAJ:terest ., >""

In contrast, when it has been claimed_that the decisi~l------
!3ignificant superior qualifications of the winning

applicant/transferor ~.';+t" ..~. lQ&;i't;, by virtue of a grant of an

,ass:i,.gnment applicant, ..and.....that mat.t,er is squarely place<Lbe...fj,;u;:,e, the
,.l -,." .. - ,~" .• " ,

g~gwni,~§i.-C?n, the Commi 5sion specifically has uodertaken an ,4Dalysi~

.Qf-.the com~~x:~tiYeCre,Ht.awardedto the applicant, the ::,Qxtent to

wbicD,the ,credit ..till \td.ll be. maint.ain&.g!,t.er,tbg",g:nult of the

1:Ie in.fx:i.nqeQ by grant of the application, all to determine whe.'ther

'9k*¥_-,Q.f. '. the ,,p,ssignment application would be\lLarraAt8Q. ..a.. the

Commission not.ed....-ll undertaking such an analysis involving the

assignment of a bare permit in the recent case ofUrh!R=

Telecommunications Corp., 7 FCC Rcd 3867 (1992):

In resolving the comparative issues facing the
applicants, the Review Board held that Urban
was the superior applicant under the
Commission's integration criterion and thus
was entitled to a preference over its rivals.
Washington Christian Television outreach.
Inc., 99 FCC 2d at 426. Because Urban's
proposed the full-time integration of White,
Urban's quantitative integration factor was
100 percent. Id. at 426. In addition, Urban
was entitled to a qualitative enhancement of
its integration credit since White has been a
long-time resident of the service area and is
a member of a minority group. Id. While the
applicant with the next highest quantitative
integration credit (WCST-TV with 78.04 percent
of full credit) was also awarded qualitative
enhancements of it credit because "minority

- 8 -



and women held a 78. 04-percent interest in
WCST-TV," the Board noted that it is well
established that qualitative attributes, such
as minority ownership, may enhance the value
of integration proposals but cannot overcome
clear qualitative differences .••• It is ••• clear
from this record in this ~ forma application
proceeding that White will maintain his 100
percent integration well beyond the one-year
holding period for new stations. See 47
C.F.R. § 73.3597(a). Therefore, the ~ fOrma
change of the permittee corporation has not
materially altered any commitments by Urban to
the extent that the integrity of our licensing
processes has been infringed.

Urban Telecommunications Corp., 7 FCC Rcd 3867, 3869 , 11 (1992).

The assignment application, therefore, was granted. Similarly, "in
l: /"~!J1j17-IJ9 9

~ptra]~ Broadcasting CO",~4 R.R.2d 332 (MMB 1987), an

J-C!li$ig{Ul\Qnt application of a recently-granted permittee. onlX __ was

gra,rtt~.<1a_f:ter_it was determined tbat, the J1es;i si ona] l¥ significant

promises it had IDCic:l.eQurinq. the comparative .. bearin9 had been

QarriedQut.. Id. at 335. In short, in hot::tb cases, it was .smJ¥

after .the CQuJ ScSi OD was agj,jLtQ.QoneludQ tbat tbe.in~~grjJ~Y"of the

commission's p~OC.9QIilQliO. ,wonlQ.llQt bQbarmQQ was a grant of the

,assignment applications at issue ;found to.be. appropriat@~

As seen above, if such an analysis is undertaken jn this

gse, it would be determined that the ~(?llIDl..it~~.!}.t~L~llg.~~mRaratiy:e

~ntit:.]emE!nt:_~c::c=ruable to the new permittee corporation will be

~g!!.i..ti&gDtl¥.::~~~~~.and _.Xllll-..lie ..beloltl that cl:edit.,alr9ady

Decision, 4 FCC Rcd 4924, 4930 (Rev. Bd. 1989).

In this proceeding, the sH.lbstitution of _ a new ap~l ;i,s;:ant,.U a

dec.ilii~gnall¥ .significant.eve.nt. The "cpre circumstances"

- 9 -



~plication ,in a hear~6
~, "". "'. ,",0 _'c ~. 0 c_, ,,"_.'''~'. "",._ , •... '.' ", .

Additionally, sectioIl,l,~3597 (aJ

.p'~r~, ..,.Q.Qtained .. tlu"gu'jh the CQmp~r,,-;.iv~ beari~ process. The

Commission's policies restrict the ability of a permit holder to

freely assign or transfer its permit, such that t~ears that

the §;tation involved has been .9J)-aj.t ~_=:t::h~ current .!~R~rm.i:t::~'~~,for

~~!S than one year, the application will be designatedLfor hearing

on appropriate issues" unl,e.ss it was not awarded:th)!lough the

minori.ty J1l?~ri.ng process, involves an FM translator or booster,

involves a pro forma assignment or transfer, or there exist other

circumstances (such as death or disability, unavailability of

capital, J?r other adequate showings of "changed circumstances"

affecting the licensee or permittee subsequent to the acquisition

of the permit) which establish that FCC consent to the proposed

transfer:wil,l.serve the .public interest. The ,tfl! ~f the rule

the of the Rule ...tQ. only

Rather, it appears on its face to apply

to all stations that "[have] been operated on-air by the

current ... permittee for less than one year." 47 C.F.R. §

73.3597(a). The Commission is required to abide by its own rules .

. 6 The Cf?~~!~~!~,n"._.~tt_;~!!1~_~~ !:~g;~jir!s ",!:he Q~s,j.g~tiQn. of
hearJ.ngs ~n otbeX-cQntE!,xts,.\ibere applicants. _.U~ . apPIJ.cat:ionv
whereby they p,t.opose tva wit]},9~,g:W, ~_eI"yi.pe they had gxCPQSied to the
P,U,bliC. .§ea,....& •.g" KTVq. Inc., 46 Fed. 'Reg. 27756 (May 21, 1991),
3~Dg ,Elba Development Corp., 47 Fed. Reg. 53478 (Nov. 26, 1982),
where applications were designated for hearing where withdrawal 0
service to "white areas" were submitted.

- 10 -



~ott's~ (and the Commission's) re$:trictiye reading of the rule

should not be maintained.

Moreover and perhaps more importantly, PO »~li§¥ xeason

exist .f.QJ:.....such a .l:es~;-:Jctivg-r,eadj ng. The ~g]1UDis&2ion~w~u;:d@d the

~rmit to Bott.pas.e_Q.uPQ.D a specific set of.fa.CU".:::=,_name.l¥".tb~t

Reuters Limited v. FCC, 781 F.2d 946 (D.C. Cir. 1986). Therefore,

Bott would work at the station,

't'...P9~1?;9q .

!,e..sulted in aD...-._'tard of the permit to IUU.

i,ntegrati QIL.erEMiit in situations where..:

The C~iss_iQn_ai{ar9S
___'--.....""_•.,J.,,,,.,,.......,.._.,<...,~ .• ,,..-,....

1982) .

an 9Pplican.t ae.t.J?fQt:tha. st)ecif;ig~integration
E!:QR9JH;tl., does "pot depart. frOID a, and
provides reasonable assurance that it will be
carried out.

Bradlf\M ,---Hand and· Triple-tt, . 89 F. C. C, 2d 657, 662-63 (Rev. Bd.

Aa.-.the. .commissi9..n~ sta.te\i:

it is i~_~Yl)!...)"b.'lt._in~!i[tgl,~j,OD proPQSiQl~,_R~
a2h.~r,~.c:t .t.Q. 00 apQrl1lanentbasis.

R.iliay §tatement on Comparative Broadcast Hearings, 1 F.C.C.2d 395,

396 n.6 (1965). Here, despite that importance, Bott has wishes to

abandon his integration proposal. In liq.bt of. that brokell. ,pl.edg~l

his assignment a,gg11,Qatign should not be simply "granted". without ..

a thorough

underlying the application.

B. Bott Has Not Alleged Sufficient "Changed Circumstances"
to Warrant Grant of His Application

§ott ., .does '. DotalJegp the occurrence of a "deatq,..!'

"diliabi1j t"y:" or· an "l,maviiil,il~Wl.i:ty.-,Qf_c~ital". in support of the

grant of his assignment application.

- 11 -
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justify a grant of the assignment on the fact~~.the !~icv.l~~~~

fo~and programming he intended to broadcast (religious) slreagy 1 .

- " ,," J
is present .i!L~~:~~~~.s he CQuld not g~Ye.l.mL~L.pr~o.t.it.abk~i!:t.~tj.Qn'(~11.

in the current economic marketplace. Bott Oppositions Attachment

A. l:{~i..1:her_;-of these matters GQnstit\:lt~_!!.~~;::q..;:rg~~irtQQc.e.s"

f!U+ficient-to~~-.g.:r;.ant. of the application.

As to the unavailability of the specific "format" Bott

wished to adopt, Bott's .int9qration7=:H~l was ..D.Q.t... made

".contingent" upon the avail@,Qil.i~:of that specifi c fQEl1la t" and in

any event, it is \t{!ill-~~:t~.lisheQthat apermittee·.,a..f:ree to.a4e9t

~ fQr~t without prior consent from the Commission. For the

commission ,tc allOlaT an appl1 {;;ii:aJJ't simply to abaQQQn",its l:nteg:rat.iQA..
e!!!9ge simpl~ ..becaLlS& it g.~pnot dgye,l.op the~" of

lli.~j",9!! it claims it ~At..e.(t...wi.ll open....up the entire comparative

hearj,pgprQCPsst,.g. all manner of abuse i;lnc;}.--&-\Ibjective, ~-=hQc
.. .... ~. .t?i, ".'. ,. .. ,~ ~ ..

:r:.~tionalizatioDs~inconsisteQt.ltli.ththe Commission bedrock prj Dciple

tbat "i ntegration propns.aJ.s ...shQu:ld be ClAA~:r,ed t.9 on a permanent

basis." -SAl:iC% statlill1UiiUJt on Comparative Broadcast Hearings, 1

F.C.C.2d 395, 396 n.6 (1965).

9!l;'~~nQ~j;2n the commis.sion o1;herwise req,!irel:; an applicant to

establish.

Similarly, !3-.Qtt.'..sbQlief that changed financial

cir~.~ID.§t_a!lces wgJ;r-ant the trans·far of the permit also are

mis.p.laced. As to both matters, the Commissi9n has §tated:

[t]he Commission ... is nQt the guarantor of the
J,j,Dilnoial succes.s of its licensees. That is a
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judgement to be made by the applicants and the
marketplace. As we stated in Triangle
Publications. Inc.:

we are ~g.eDera~l.y, ..QG,J1,cer.ned..."w.itb the
cEmpetJj;.iv~LJit.at.uS of licensees and are
not insurers of lucrative
operations ..... [A licensee's] private
oQj~g:t.iY.e-# then, is Qf.,lit.tle...JIleight j n
the g~tl:!rminationof the ultimate .pubJ..J.G.
!J.1t.erest.

~angfr8 Publications. Inc., 29 F.C.C. 315, 318 (1960),

sub nom. Triangla Publications. Inc. v. FCC, 291 F.2d 342 (1961).

As the CQmm i 55 j gn ~tgted even more J;Rcentl.¥in the case of......iZ

Entertainment Partnership. L. P., 6 FCC Rcd 1240 (1991), "we believe

it is Ul~:PPXQPriate tOjl£e the potential profitg,bi) fry of a station

~s A basi~ Jor J,!laivillg compliance with.our ;g~J,~\?,,~ •.• " Id. at 1243

! 16. Similarly ~~:r it would be wholly inaDprQprj i'te to j{~.~"C~

the Commission's". pOl i cy r~Quiring.applicants ;te-.aahere..-to.. their

-!\ltegration proposaJ.s on. aPer~anQnt pasisbased I:lurely Qn"2,CQnOl\\lg,.,

Perhaps even more importantly, Bott's claimed rationale

for attempting to abandon the facility and to "take the money and

run" is the recent initiation of service of religious station KRSS,

Chubbuck, Idaho. Bott's excuse, however, does not withstand

scrutiny. As seen in Attachment 1, and analysis has been

undertaken of the present and proposed coverage of KRSS compared

with KCVI, along with an examination of the present service being

provided by KRSS. As seen, g_~.():t:.t weret:9gQ1lllnence service, Bott

'!il1.~~rve an area~ times larger than KRSS,ang will serve 2.5:>

times _.as many persons as KRSS. Therefore, KRSS serves an area that

- 13 -



is only ~ of the area that will be served by Bott's KCV!.

Moreover, KCVI will serve 3.1 times the area to be served by KRSS'

authorized (but not yet constructed) Class C2 facility and 2.07

times the population that will be served by KRSS. In other

words, K~(if and when it constructs its Class C2 facility)..Jelill

'l'herefgr.e.., Bott' s <:<laims_Qf_being caught in a position of

"comp,Eat}t,iY~ disadva!!~~" is totally ,1al$e. Where _~ to

initiate service, it immediately will assume the position of being

the dominant religious broadcaster in the "Blackfoot" market.

For example, in the

"Blackfoot" market, he will have only one competitor -- KRSS. In

the case of another Bott facility, KCIV, Mt. Bullion, california,

Bott is faced with seven aural competitors (three FM7 and four AM

These stations completely divide the "Mt. Bullion"

market such that Bott's proportionate share of the marketplace is

only 59,986 persons. 9 In contrast, in the Blackfoot marketplace

Bott's proportionate share of the marketplace will be 169,595

persons -- 2.6 times larger than his share in the "Mt. Bullion"

market. .xb]l~ his recent.slai-m to the Commission that he. bas; los;t

9

7 station KEFR, Le Grande, California and KFNO, Fresno,
California.

8 Station KBIF, Fresno, California; KIRV, Fresno, California;
KEYQ, Fresno, California; and KRDU, Dinuba, California.

His proportionate share in the Mt. Bullion market would
be computed to be even smaller if the coverage of the AM stations
also were to be included.
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a "900d market gggortunity" is makeweight and.fSlls~. The size of

or the cQmpetitiye situa:t12.D in the Blackfoot market ..prQyiQ~

absolutely ~ pUP.Jm~c interest.-jJ.lstification for allowing him ~'

aEandon~his Rrior Dledges to the Commission or 'or his assignment

application to be granted. Similarly, his s.u;fjlje!ltipn::t-bA~Jl,la~,.of

the p"rogr9..I!1~.."".iplient.s) t.o which__ l!~--- would ~ ...§.g.ll"_..~.g;r~. .QQt

As seen in

Attachment 2, .Q.UlY..10%..of tbeprograms carried currently., ..an,.,. Bo.t~

Q..wned St:.~.!;J.Qn KCIV,. Mt. Bulli.op, California currently are.c.a..rried

In short, there has been no "death," "disability,"

"unavailability of capital," or other weighty changed circumstance

within the meaning of section 73.3597 (a) (4) warranting Bott's

attempt to "blink away" the promises he made in the comparative

hearing in this proceeding.

c. Grant of Bott's Application in..These circWl8ta:a.ces
Is c~ntr'y.Y to .t~~.J)UblicJ::ntereS~,Ud....'ti.l~.~~u::Dlit

Abuse ..DL the'·COmiiii.ssion', s Progesses

Finally, for Bott tQ.9J,j:t:lm tbat.,gran:t of the assignment

application "d_ges no violence" to the integrity o{ the Commission'S

]Jcensil1~Lprocess (Bott opposition at 6-7) is naive and. false. As

the Review Board has observed even with regard to the Commission

prior10 policy of releasing applicants from their comparative

10 The C licants to fulfill pledges
made in their applications if e nOT to tne
~bit exchilRge date in a proceeding. "After the exh1. 1. -exchange
date, the successful applicant will be expected to fulfill its
divestiture and integration proposals." osals to Reform the
G . . Processto- solution
of Cai09s, 6 FCC Rcd 3403, ~ 6 (1991). - .
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pledges even after the settlement of cases:

with all due respect, the Board believes that
the policy cha_J!q~"that permits a.-E£!ic~n~l!_~o
abandon-"or--- ignore comparat:.i"e..'representations
in'the·c-as-e'-o-r·s£f1:~lemeiit.contributes to the
abuse'-' "oi"--'fhe---COmparafIVe process just
addressed in Revision of Application for
Construction Permit for comparative Broadcast
station (Form 301), Gen Dkt. Nos. 88-328, 81
742, FCC 89-110, released April 20, 1989.

wcyo, Inc., 5 FCC Red 4079, 4080 n.4 (Rev. Bd.). Quite frankly,

allowing ~n applicant to simpl}! "pledge" integxati.en and receive

full credjt ..tor that claim for any reason, ,.Jp3~inq full well that .
......""CV'"'.,..,...". . .... ' ....._ .....""...~ , ,...-"~.

it not only,~cQD break .that p~~9ge~riorto QQJl§ttr:Hgt,L!'1'1~~.~~".~:tSO

neve:t:"!:hgle.~!?r~Qej,),{jn9 100% of its invested funds...ba.cki.s CQDtrar~

t.cLthe Commission's basic pQlicy requiring pledges tQ carry with

them a Q.eqree of "permanency;" ~J.SQ .al.l.Q!ilS..appUcants (such as

Bott) ¥ith SllS.pgct or insincere integration .gJ.edg'fi?R,::t.Q...nevertheless

lll.ain.tai.n...:tl\gix..pledges .after the eX~hgItga-o£exh±trtts:c:::~the sole

J;;easopt.o...at.te,mpt to market th~...permit.l._ J;-eCQYP their e¥penses, and

corne away from the process whole (a practice that innocent, "losing

applicants" who would have prevailed had the intended "sale" been

announced earlier, cannot benefit from) . The,pot e}:lt i a 1 tor abus,e,

whereby applicants will be free to maintain their pledges "just

long enough" to obtain the permit for later sale, cannot be

underscored enough. As seen in a case such as this, it is RRI .•who

shoBl~t.~~.. :n~~ej,,~g the germLtand holding the right to serve the

Blackfoot populace. 1I
ApprQvingtJlet:ran§.t~....tQ... a party that is,

11 In fact, a "Petition to Reopen the Record" has been filed
with the full Commission requesting such relief, and a "Petition
for Recall of the Mandate of the Court and for Remand to Reopen the
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in essence, nothing more than a ~'.i{b.i.te knigbt" outside paJ:t.y is

~ontrary __t.o Commi~siQn po,liQZo<.:4Rebe'Ql~-Radio of Marco, 4 FCC Red

937 (1990», ~n~Ld,un9gJng.J:a,·,thQpUblic i·n1;eFest.

WHEREFORE, it is respectfully requested that the

"Petition to Deny" filed by Radio Representatives, Inc. on October

26, 1992, be granted, and the application of Richard P. Bott, II

for the assignment of station KCVI (FM) , Blackfoot, Idaho, to

Western Communications, Inc., be denied.

Respectfully sUbmitted,

1250 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 637-9158

November 23, 1992

Proceeding" has been filed with the United states Court of Appeals.
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ENGINEERING STATEMENT
of

NORWOOD J. PATTERSON
Consulting Radio Engineer

re
BOTT's OPPOSITION TO RRI's PETITION TO DENY

and
OPPOSITION TO REOPEN THE RECORD

Exhibit Page ......L..__

Client RRI/BOTT

Date 11/19/92

FCC form _ Sec. _ Pg. _

I, NORWOOD J. PATTERSON, am a consulting radio engineer, have practiced

before the Federal Communications Commission for over 35 years, and my educa-

tion and background are on file with the Commission.

ABSTRACT

I have reviewed Bott's Oppositions referenced above and have performed

the attached engineering study to determine the comparative relationship

between the KCVI Construction Permit Channel 268C for Blackfoot, Idaho, with

the Station KRSS licensed facility and its Construction Permit for Chubbuck,

Idaho. The engineering study herein documents the following:

(1) The KCVI Construction Permit was issued November 23, 1991. Station KRSS

is presently operating as a Class A FM facility on Channel 252A and has a

Construction Permit for Channel 253C2 issued May 8, 1992.

(2) The KCVI Construction Permit will serve 12.21% of the entire area of

Idaho state.

(3) The KCVI Construction Permit will serve an area 15.2 times (26,430 sq.

km.) larger than the area served by Station KRSS' licensed facility, and will

serve 3.1 times more area than will Station KRSS' Class C2 facility.

(4) The population served by the KCVI Construction Permit will be 223,271

persons, which is 2.6 times larger than the population served by Station

KRSS' present operation, and will be 2.1 times larger than population that

will be served by Station KRSS' Construction Permit Class C2 facility after

it is built and on the air.

R8c1o engineering
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DISCUSSION

Exhibit .. Page l __

Client RRI/BOTT

Date 11/ 19/92
FCC form __ Sec. _ Pg. __

This engineering study was performed using the FCC Data Base files for

each station, as tabulated in Exhibit G. These Data Base files were released

by the Commission on October 5, 1992.

Calculations were performed by computer programs based on FCC algorithms

for determining distance to contours. Contours were plotted by calculating

co-ordinates for each point on the contour every 2.5 0

• From this data the

area of the contour was calculated. See Exhibit F.

Using the computer generated distance to contours, the predicted 60 dBu

contour for each station was plotted for visual comparison. The KCVI Con

struction Permit's predicted 60 dBu contour and Station KRSS' present

licensed facility are plotted on Exhibit A, Page 1 and Page 2. Page 1

displays graphically the area of the KCVI Construction Permit compared with

KRSS' present licensed operation. Station KRSS serves only 1704 sq. km.,

compared to the proposed KCVI Class C Construction Permit which will serve

26,430 sq. km. Therefore, KRSS' present licensed facility serves only 6.5%

of the area that is projected to be served by the KCVI Construction Permit as

a major Class C facility.

Exhibit A Page 2 shows the 60 dBu contours of the KCVI Construction

Permit and the present licensed operation of Station KRSS. Each town within

Snake River Valley of Idaho to be served by the KCYI Construction Permit and

not served by KRSS· present facility is circled and identified. There are

more than 70 cities which will be served by the KCYI Construction Permit,

which are not served by Station KRSS. The cities have a population of more

than 135,888 persons. See Exhibit I Table B.

Radio Engineering
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Exhibit Page ~3",,--_

Client RRI/SOTT
Date J ] / ] 9/92
FCC form _ Sec. _ Pg. _

To give a visual presentation of the much larger area served by the KCVI

Construction Permit's 60 dBu contour than which will be served by Station

KRSS operating on Channel 253C2, both contours were plotted on the same map.

See Exhibit B Page 1. The 60 dBu contours of the KCVI Construction Permit

and Station KRSS' Construction Permit are plotted on Exhibit B, Page 2. On

this map are circled in blue all cities not served by Station KRSS even with

their upgrade from Class A to Class C2. Station KRSS' proposed increased

facility from its licensed operation to a Class C2 facility increases the

number of towns served by its licensed facility by only 17. Therefore, after

Station KRSS upgrades its facility, there will be 53 cities which will be

served by the KCVI Construction Permit and will not be served by Station

KRSS' Class C2 facility.

Within these 53 towns and surrounding area, 115,919 persons will be

served by the KCVI Construction Permit and will not be served by Station KRSS

even with its upgrade to a Class C2. The state of Idaho is primarily a rural

populated area. There are only three cities with population more than 30,000

persons, based on 1990 Census: Boise, Pocatello, and Idaho Falls. Two of

these cities (Pocatello and Idaho Falls) plus the highly populated rural area

within the Snake River Valley will be served by the KCVI Construction Permit.

Only one of these cities, Pocatello, is served by Station KRSS. Idaho Falls

will still not be served by Station KRSS even with its upgrade to Class C2.

See Exhibit B and I, Table B.

" Radio Engineering
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Exhibit Page --=4__

Client RRI/BOTT

Date 11/19/92
FCC form _ Sec. _ Pg. _

To show the increased area to be served by the improved facility of

Station KRSS compared to the area of the KCVI Construction Permit, all three

of the 60 dBu contours were plotted in Exhibit C Page 1. This plot also

contains a tabulation of area and population of Station KRSS compared to the

KCVI Construction Permit. It clearly demonstrates that the present facility

of Station KRSS serves only 6.5% of area to be served by the KCVI Construc

tion Permit; and when Station KRSS improves its facility to Class C2, it will

serve only 32.6% of the area to be served by the KCVI Construction Permit;

~ even with the improved KRSS facility (which is not yet operating or

built), less than 1/3 of the area to be served by the KCVI Construction

Permit will be served by Station KRSS. Exhibit C Page 2 has plotted on a map

the 60 dBu contours of the KeVI Construction Permit with the licensed facili-

ty and Construction Permit of Station KRSS. Tabulated on this map are also

the area and population comparisons of Station KRSS to the KCVI Construction

Permi 1.

Tabulated in Exhibit D are distances to the 60 dBu contours from which

contours in Exhibit A, B &C were plotted. These distances were calculated
I

in compliance with FCC Rules &Regulations from station data derived from FCC

Data Base dated September 5, 1992.

For calculating the location of the 60 dBu contours of each station, a

set of co-ordinates was calculated by computer program for a point each 2.5

in azimuth change. The computer program then plotted the locus determined

A.dlo Engineering
Consuftants



- 5 -

Exhibit Page ....::5=:---_

Client RRI!BOTT

Date ) ) ,I ) 9/9 2
FCC form _ Sec. _ Pg. _

from the co-ordinates every 2.5 0
• From this locus the total area within each

contour was calculated. See Exhibit F.

To determine the population within the 60 dBu contour of each station, a

computerized program using the Census Bureau Data Base was employed, each

Census area (Block) that was encompassed within the 60 dBu contour was

extracted and summed. Then this detailed information for each contour was

tabulated for each county and city involved. Since the Census program from

which the data was derived represents the smallest entity (Block) that the

Census Bureau defines has a population less than 50 persons, an extremely

accurate representation of the actual population with the contour is

generated, which determines that the KCVI Construction Permit 60 dBu contour

will serve a predicted 223,271 persons, and Station KRSS' licensed facility

serves a calculated 87,383 persons, and Station KRSS' Class C2 facility when

built will serve a predicted 107,352 persons. See Exhibit E for a detailed

tabulation and summation of population served within each 60 dBu contour.

The FCC Data files for each station was extracted by computer and the

data printed in Exhibit G was used in preparation of the contours for each

station in compliance with FCC Rules &Regulations. Exhibit H is a com

parison coverage of area and population for each of the 60 dBu contours. The

population and area to be served by Station KRSS' licensed facility and its

upgrade to Channel 253C2 is compared to the KCVI Construction Permit's

proposed facility. Table A demonstrates that Station KRSS' present license
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